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May It Please the Court :

As much as we dislike to do so, we feel

that our client's cause demands that we sub-



mit this petition for rehearing in order that

the court may have an opportunity to re-ex-

amine the record and, if we are correct, to

correct an error in the opinion.

By the original articles of incorporation

there are two articles that have reference to

submitting questions to the stockholders.

Article XVIII (page 33 of record) relates to

amendments and article XIX (page 36 of

record, relates to acceptance of future legis-

lation. There is no contention by any person

that there was ever submitted to the share-

holders any question under article XIX, where

two-thirds of those voting are required to

agree to the acceptance. There have been

several amendments submitted, supposedly

under article XVIII, which does not designate

what vote is required to change the original

agreement, the charter. In no vote ever taken

on any amendment to the charter has ever a

majority of all the shares voted for the amend-

ment.

In the vote on the amendments to change

the limit of debt there was in each instance a

majority of three-fourths, or more of those

voting, cast in favor of the amendment, but

never a majority of all the shares.
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Now the court holds, if it understood the

facts above, that a minority of all the share-

holders may amend the charter and not only

increase the limit of debt that may be incurr-

ed by the corporation, but may also change the

provision as to the personal liability of the

shareholder. That, whereas, he agreed by his

subscription to become liable for fifteen dol-

lars a share and of course subject to be assess-

ed and called on to pay that sum, as nothing

was paid in the beginning, now by the amend-

ment the shareholder is liable to be assessed

and called on to pay one hundred and ten dol-

lars per share in addition to the fifteen dol-

lars, but that even that amount is not the

limit. He can be called on to pay and be as-

sessed to pay his pro rata share of any indebt-

edness of the corporation. This is not the

idea of estoppel, for these minority share-

holders are objecting and have objected, but

it is over their objection and because this ma-

jority of a minority have agreed.

It will not be sufficient to say that the

act of the state legislature of 1923 authoriz-

ed such increase in the limit of debt, because

there has never been a vote on the question

of the acceptance of that legislation and so,

the provisions of XIX have never been called
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into use. Even if such act be accepted

by the shareholders, there is nothing in that

act that would make the shareholder liable for

any sum over his subscribed amount.

But, it is said that it was assumed that the

legislation was accepted by the vote author-

izing the increase of indebtedness, but what
about article XIX that provides how such leg-

islation may be accepted. It is impossible to

do the two things at the same time by the same

act where the doing of one depends on the

power to do given by the other. The truth is

that article XIX of the charter was utterly

ignored by assuming that the legislation was

sufficient.

The rule of law seems to be universal

that a clear majority of all the shares is nec-

essary to amend a charter of a corporation

in any particular and that where the individ-

ual obligation is changed, as by increasing his

liability no majority is sufficient as against

a dissenter. If you attempt to change my lia-

bility to the corporation and make it more

than I agreed to in the beginning, you must

have my assent. No majority however great,

can change the contract obligation of the

shareholder. Now what was that contract



obligation?. It was that the shareholder would

pay fifteen-dollars for each share and no more.

That he would not be liable for the corporate

debts at all.

How was that contract changed? The

court says that by an act of the legislature of

Arizona this contract may be changed by a

vote of a minority provided such minority be

three-fourths of those voting on the question.

If that can be done, what becomes of the gar-

ranty in the Federal constitution? Mark

you, this legislation has never by any vote

been accepted, nor by any affirmative action

of the corporation, or its shareholders.

There is stress laid on the agreement,

amendment adopted by this majority of those

voting, though less than a majority of all, that

the shares may be assessed. This amendment

was adopted first in 1917 and then in 1923,

but in neither proposition then submitted was

there any proposition to increase the limit of

indebtedness over two and one half million

dollars, over the amount that had been by all

agreed to be assumed and paid the United

States, nor would it be necessary then to pay

on any assessment or call even the sum of fif-

teen dollars a share that all had agreed to pay

and all then owed, if necessary.



All contracts are made with reference to

the then known and existing facts. Now, here

in 1917 there was no comtemplated debt save

that assumed to the United States, about

which there is no question now or ever, and

there was then no way in which the corporate

indebtedness could exceed two and a half mil-

lion dollars. They had attempted to avoid that

barrier by personally agreeing, each for him-

self, to be assessed pro rata and each to as-

sume pro rata his share of the debt for con-

struction costs that had been paid by the Unit-

ed States.

In 1923 there was proposed to build Mor-

mon Flat project to cost one million eight

hundred thousand dollars, which was within

the limit of indebtedness provided by law and

by contract in the charter. In order to avoid

any possible trouble or discussion in the sale

of the bonds for that sum the legislation was

obtained and the amendment agreed to as set

out in the record and to which the court has

reference, (section 6, page 31 of record) and

that section or any other ever adopted in any

way mentioned that an increase in the amount

cf the liability of any shareholder was to be

made over his contract to pay fifteen dollars

per share, as and when required. The cir-
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cumstances and liabilities then existing and

in contemplation would not require the pay-

ment of even the full share price of fifteen

dollars. How then, can it be said that the

shareholder agreed that his shares might be

assessed an unlimited sum to pay an unlimit-

ed indebtedness.

The assessment then in contemplation

that might be necessary for the then propos-

ed improvement, Mormon Flat project, could

have been made by the directors without any

amendment, except for the provisions of sec-

tion II of Art. 5, which provides, "No pay-

ment for the capital stock of this association

shall be required except in the manner follow-

ing &c (page 25 of record)

.

Thompson on corporations Section 411.

"It is clear that no majority how-

ever large, can force upon a single dis-

senting stockholder an amendment which

materially changes his original contract

of subscription. Neither can the legis-

lature, by an amendatory act, authorize

the majority to accept an amendment so

as to bind the minority. The reason of

this is that it would have the effect of

impairing the obligation of the contract
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entered into among the corporators, the

majority and minority, in the original

subscription. (Clearwater vs. Meredith

I Wall. 25 at page 41.)

The cases generally proceed upon the

rule that when a person subscribes to the

capital stock of a corporation he does so

with the implied understanding that the

majority may make changes in the chart-

er which does not radically change the

enterprise from its original purpose.

The application of this seemingly well

settled rule of law is illustrated in the case of

Garey vs. St. Joe Mining Co., (Utah) 91 Pac-

ific 369.

Syllabus; A statute authorizing

majority stockholders to amend the ar-

ticles of incorporation against the con-

sent of the minority, so as to make non-

assessable full paid capital stock assess-

able and subject to sale for such assess-

ment affects the contractural relations

of the stockholders among themselves and

is an impairment of the obligation of the

contract within the prohibition of the

Federal constitution.



That <?ase seems to us directly in point.

If the power to assess the shareholders

exists by the provisions of the Charter so

amended and as pleaded in the record, why

was it thought necessary to submit to the vote

of the shareholders on May 8, 1928, Proposi-

tion 5? We quote, (this is outside the record

but copied from an official ballot.)

PROPOSITION NO. 5

Proposal to levy assessments to create security in

order to make marketable the bonds described

in Proposition 4, above.

Shall the Board of Governors of the Salt River Valley

Water Users Association be authorized to levy assessments

at the time of the issuance of the bonds described in propo-

sion No. 4, above set forth, upon the land of the shareholders

of the Association, to assure the payment of the interest

and principal of such bonds, as the same become due, said

assessments to be payable in installments, corresponding ap-

proximately in amount and time of payment to the install-

ment of interest and principal payable on said bonds.

Proposition No. 5 YES

Proposition No. 5 NO

This was adopted by a vote of a majority

of those voting but not a majority of all the

shares.

The Court also overlooked entirely the
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provisions of the statute law of Arizona, Sec-

tion 589. Rev. Stat. 1928, first enacted in

1912, and prior to any action by the share-

holders of this corporation. It provides

:

"The capital stock may be increased

or decreased, and the articles of incorp-

oration amended by the affirmative of

the majority of the issued and outstand-

ing shares of stock of the corporation,

If it be assumed that this section would

authorize an amendment other than to in-

crease or decrease the capital stock, still as

it is pleaded and admitted that at no election

held was there ever a majority of all issued

and outstanding shares who affirmatively

voted in favor of the proposition to increase

the indebtedness or to authorize an assess-

ment, . the said proposed amendments to the

charter were never legally adopted.

Again; It is well settled that when the

directors representing the corporation are au-

thorized to make assessments against the

shareholder on his shares and they should re-

fuse to act, that that duty may be imposed by

a court of Equity to the same extent that the

directors could and should have done.
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Applying that rule of law, well settled as

far as it goes, what assessment could a court

of Equity make against the shareholder under

the clause of the charter as amended, as re-

ferred to by the court in the opinion. There

is but one answer, and that is to say that such

assessment may be made by the court of

Equity to any extent necessary to pay any

outstanding debt of the corporation. In other

words, the individual shareholder is ratably

liable to be assessed and required to pay any

debt of the corporation, notwithstanding the

express provision of the charter that the pri-

vate property of the shareholder shall be ex-

empt from liability for corporate debts. No

court should go that far. We feel sure that

the court overlooked these matters of fact

that appear in the record and that a re-ex-

amination of the record will disclose the error

you have fallen into and that upon reconsider-

ation a reversal will be granted, to which end

we earnestly pray.

JOHN W. RAY,
For Appellants

T. E. ALLYN,
Of Counsel




